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IN THE SUPREME COURT OF THE
STATE OF UTAH

WALTER J. THOr.11.AS,
Plaintiff-Appellant,
vs.

CASE NO.

LAWRENCE MORRIS' Warden
State Prison,

17340

I

Utah

Defendant-Respondent.
BRIEF OF APPELLANT
STATEMENT OF THE NATURE OF THE CASE
The appellant, Walter J. Thomas, is appealing the
trial court's Order Dismissing his Petition for Writ of Habeas
Corpus.
DISPOSITION IN THE LOWER COURT
The Third Judicial District, in and for Salt Lake
County, State of Utah, the Honorable James

s. Sawaya presiding,

ordered that appellant's Motion to Dismiss be granted on the
grounds stated in the respondent's Memoranda and that petitioner's
Petition for Writ of Habeas corpus be dismissed with prejudice.
RELIEF SOUGHT ON APPEAL
Appellant seeks reversal of the Order Granting Dismissal of his Petition for Writ of Habeas corpus and requests
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that this Court grant the relief sought in said Petition,
Writ of Habeas Corpus.
STATEMENT OF THE FACTS
Appellant, Walter J. Thomas, on October 1, 197],
entered a plea of guilty to the crime of forcible sexual
abuse, in violation of the Utah Code Annotated §76-5-40~ 1 :
1953, as amended, a felony of the third degree.

At the:::

the Third Di strict Court in and for Salt Lake County, Sta:,
of Utah, accepted said plea, it ordered a mental examina'.::
of the appellant for the purposes of a sanity hearing. :::
Court found on November 8, 19 7 3, based on expert testimon
that appellant suffered from an abnormal mental condition.
The Honorable D. Frank Wilkins, one of the Judges of the
aforesaid Court, ordered that appellant be confined for::'
or until such time as further action as provided by staM'
take place at the Utah State Hospital, Provo, Utah, pursurl
to !!!77-49-1, et seq, Utah Code Annotated, 1953, as amend~
The Court further ordered that appellant be returned to s::
Court in one year, on November 8, 19 7 4, for review.
Subsequently, on or about January 29, 1974, approx:·
mately three months after said sentencing, Glen Johnson;::
Van

o.

5
Austin, both resident psychiatrists at the Utah '"

Hospital, in a letter to the Honorable D. Frank Wilkins,":
e court for cc::.,
mende d th at th e appe 11 an t b e returned to th

;·.·i

ment to the Utah State Prison.

The sentencing court fa ..
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i

J

1'

·1

to follow the recommendations of the aforementioned psychiatrists.

There is additional evidence that further

efforts were made by the State Hospital, appellant and
appellant's named counsel to have appellant brought before

we

sentencing Court for further disposition, however, such

efforts were frustrated by Court-caused delay, bureaucratic
red tape, and misinformation.

Even though the Court ordered

a one-year evaluation of the case, the sentencing Court did
a::

again review the case until April 10, 1975.

Said review was

pursuant to the Motion for Rehearing filed by Brian White,
Legal Defenders Association, Salt Lake City.

n:.

The Court, notwithstanding the recommendation from
ilie Utah State Hospital staff, dated January 29, 1974, rejected defense counsel's plea for probation and recommitted
appellant to the Utah State Hospital without imposing sentence.
The case was not reviewed again until July, 1977, and

f

·1

again the Court delayed sentencing even though appellant objected to delay and even though his mental status and condition remained unchanged from that reported by Drs. Van O.
Austin and Glen Johnson on January 29, 1974.
On July 29, 1977, nearly four years following the
entry of his guilty plea and more than three and one-half
Years following the Utah State Hospital's recommendation for
commitment to the Utah state Prison, the Honorable James S.
Sawaya, sentenced appellant to serve an indeterminant sentence
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of zero to five years at the Utah State Prison.

i
In cc··!
. I

ti on therewith, the Court ordered appellant to be place' I

i

probation and to return to the Utah State Hospital as;:
patient participant in the Sexual Offenders Program.

I

I

In December, 19 77, }\dul t Probation and Parole r::.
revocation of appellant's probation for the same reason:.
by the resident psychiatrist in January, 1974, as the re•·
why appellant should be committed to the Utah State Pri::·.
to-wit:

I
I
• extremely resistant to our treatment
program yielding little therapeutic benefits as a result of his present attitude."
The Court, on January 25, 1978, four years after·

report of Dr. Van Austin and four and one-fourth yearsa:
entry of appellant's guilty plea, ordered appellantbe::
mi tted to the Utah State Prison forthwith pursuant tot'.:
sentence imposed July 29, 1977.

Appellant was transpor::

to the Utah State Prison where he currently resides, an:
has a release date of January 25, 1983.
ARGUMENT
POINT I
A WRIT OF HABEAS CORPUS IS AN EXTRAORDINARY
REMEDY UNDER THE UTAH RULES OF CIVIL PROCEDURE.
Rule 6 5 B ( f) , et seq, of the Utah Rules
Procedure provides in pertinent part as follows:
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I

I

of civ:: I
!

(i} . . . . Any person imprisoned in the penitentiary or County Attorney under a commitment
of any Court, whether such imprisonment be under
an original commitment or under commitment for
violation of probation or parole; who asserts
that any proceedings which resulted in his commitment that was a substantial denial of his
rights under the Constitution of the United
States or the State of Utah or both may institute proceedings under this rule.
(Emphasis
added.)
The Utah Supreme Court has limited the function
and scope of a Petition for Writ of Habeas corpus.

A

writ of Habeas Corpus is designed to provide speedy release
from illegal incarceration and may not be used to review a
conviction in lieu of an appeal.

The Supreme Court of Utah

has often addressed the issue of Habeas Corpus as a substitute for appeal, and the Court holds that a Writ of Habeas
Corpus will lie upon a showing of fundamental denial of a person's constitutional rights.
343 (Utah, 1980), ~ v.

969 (1968).

Chess v. Smith, 617 Pac. 2d 341,

Turner, 21 Ut.2d 96, 440 Pac.2d 968,

The latter held:

It (Habeas Corpus) is an extraordinary remedy
which is properly invocable only when the
Court has no jurisdiction over the person or
the offense, or where the requirements of law
have been so disregarded that the party is
substantially and effectively denied due process of law, or where some such fact is shown
that it would be unconscionable not to re-examine
the conviction.
It is submitted that in the instant case, appellant
is not attempting to use the extraordinary relief of Habeas
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Corpus to set aside his conviction, but rather, appellw
challenging the constitutionality of the sentence imposes
that has restrained his freedom beyond the jurisdiction:
the Court.
In People v. Ruddell, 46 Ill.2d 248 (1970), l~e

Illinois Supreme Court held that a Petition for Writ of:,;

Corpus , a 1 though limited, is the proper remedy to challer:,

order imposing sentence of confinement where there was r:j
delay of more than three years from the code violation,

rj

and confinement.
Likewise, People v. Fay, 10 N.Y.2d 374, 179 N.E.i'
( 1961) a New York case involving a six year delay in

i~c 1 •

of sentence following a guilty plea in a robbery, the Cor
held as follows:
The Court lost jurisdiction where sentence
for robbery was delayed six years after entry
of guilty plea • • • and sentence was there~
for void and defendant was entitled to a Wnt
of Habeas Corpus.
POINT II
THE SENTENCE IN THE INSTANT CASE IS CONTRARY
TO LAW AND ITS IMPOSITION CONSTITUTES A DENIAL
OF EQUAL PROTECTION AND DUE PROCESS OF LAW.
Chapter 49, Mental Examination Before

Sente~' I

rovide:
Utah Code Annotated, §77-49-4, 1952, as amende d • P

in pertinent part as follows:
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II

The effect of finding of insanity - if report
discloses that any such person is not suffering from any form of abnormal mental illness
which resulted in the conunission of any such
sex offenses enumerated herein, then the Judge
shall impose sentence in the manner provided
by law.
(Emphasis added.)
Chapter 35, The Judgment, Utah Code Annotated, §77-35-1,
1952, as amended, provides in pertinent part as follows:
Time for pronouncing - after a plea or a verdict of guilty • . . if the judgment is not
arrested or retrial granted, the Court must
appoint a time for pronouncing judgment which
must be at least two days and not more than 10
days after the verdict.
case law, amplifying the meaning of the foregoing
section has held that the provision is within the discretion
of the Court and not a hard and fast mandatory rule.
withstanding, such an interpretation,

~

Not-

v. Helm, 563

Pac.2d 794 (1977), has limited deviation to:
Reasonable extension of time for sentencing
made at defendant's request or with his consent or where extension is calculated to be
for defendant's possible benefit in determining
whether he should be placed on probation • • .
The appellant in the instant case was committed to
the Utah State Hospital pursuant to §77-49-5, Utah Code
Annotated, 1953, as amended, and respondent argues such a
disposition did not constitute an imposition of judgment.
In arguendo, and with intention to preserve the right
to argue that issue, appellant invites Court attention to
§77-49-4, Utah Code llJlnotated, 1953, as amended and as precited in its entirety, to consider how that section

-

7 -

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

which requires the Court to act to impose appropriate

as provided by law interfaces with §77-35-1, Utah Codi
19 5 3, as amended, that requires timely pronouncement

1

tence.

The Court in the instant case was advised byJ

signed by two competent physicians, addressed and mail
the sentencing Judge, the Honorable D. Frank Wilkins,

ing the Court that the appellant was not suffering any

of abnormal or subnormal mental illness or other psych
The letter went even further, it requested appellant's
ment to the Utah State Prison for his failure to coope
progranuned therapy.
"In the manner provided by law" phrase require
the Trial Court have a duty to impose sentence timely.
law has taught us that means a reasonable time from th

1

when there is no legal reason why judgment s!lould not I
posed.

It is submitted that four years and three montl

the time period in the case at bar, constitutes an abu~

the power of the Court that has substantially prejudici
appellant, and has adversely affected his rights that

1

result in his State Institutionalization for a period

1

10 years and three months or for a period greater than

two full indeterminant terms for the triggering offense
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The facts further evidence that the Court imposed
delays that resulted in appellant being denied due process
in equal protection of the law.

The code section that pro-

vides for life confinement to the Utah State Hospital is a
harsh one indeed.

Without ample due process review proce-

dures, individuals could become lost in the internal workings
of the system.

Likewise, and by analogy, this Court has ruled

on the need for compliance with due process requirements for
civil commitments, stressing the necessity to insure due
process review of individuals committed to the Utah State
Hospital.

In re Wahlquist, 585 P. 2d 437 (1978), in the

case at bar, due process was denied to appellant when the
Court failed to assume and perform its duty following the
input provided by the review mechanism of the statute.

Due

process of law was further denied when the Court failed to
review the case within a year as initially ordered, and
ironically, said Court order was imposed as a stop-gap to
insure due process of law.

Equal protection of the law was

denied to the appellant by the sentencing Court's failure to
impose sentence once there was no legal reason for not doing
so which failure effectively resulted in appellant's confinement or State Institutionalization for a period far
greater than the sentence imposed on other offenders for
similar offenses.
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POINT III
UNDUE DELAY IN PRONOUNCEMENT OF APPELLANT' s
SENTENCE MAY CONSTITUTE THE DENIAL OF HIS
SIXTH .z:..MENDMENT RIGHT TO SPEEDY TRIAL.
In Pollard v. United States, 352 U.S. 354, 77S.'.:
1 L. Ed. 2d 393

(1957), the Supreme Court assumed, without'-:

·1

ciding, that an unreasonable delay from the time of conv::·1
to the time of sentencing might be part of the trial for:
purpose of the Sixth Amendment.

Subsequent to

the~

case, several other decisions have assumed that a right::
speedy trial includes the right to be sentenced without a:
unreasonable delay.

United States v. Tortorello, 391 F.1:

587 (2nd Cir. 1968), Walsh v. United States, 348 F.2d8i:
(6th Cir. 1965), United States v. t!:rbina, 390 F.2d 783 ii::
Cir. 1962), Lott v.. United States, 309 F. 2d ll5 (5th Cir.::
The gist of the right to speedy trial is to avoid
prejudice to the accused, caused by undue delay.
In the instant case, the four year delay in senten::
did prejudice the appellant by doubling the time he will'"
as compared to other offenders sentenced for similar offen"
and further acts to stifle his re-entry as a productive

me::

of society.
POINT IV
APPELLANT IS ENTITLED TO CREDIT FOR ANY AND
ALL TIME AFTER JANUARY 29, 1974, SPENT ON
COMMITMENT TO THE UTAH STATE HOSPITAL.
Section 77-49-7, Utah Code Annotated,
provides in pertinent part as follows:
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19 53, as

'.'·:'j1

1

1

No statute relating to remission of sentence
is by way of computation time for good behavior or for work performed, shall apply to
the person committed to Utah State Hospital
as herein provided.
Appellant in the instant case, does not seek remission
or credit by statute, but rather seeks credit for time delays
caused by the Court's failing to fulfill its duty and obligation to impose sentence once it was notified there was no
legal reason why sentence should not be imposed.
In State v. Helm, 563 P.2d 794, 1977, the Court held:
That purpose was that there should be no
undue or unreasonable delay in the pronouncement of sentence, particularly that
there should be no imposition of hardship
on the defendant or prejudicial effect upon
his rights • . • the statute are not mandatory and jurisdictional, but are directory
. . • and where sentence is imposed within
reasonable time so that there is no abuse of
the Court's powers nor adverse affects upon
the defendant, he should not be entitled to
go free, but should be entitled to have
the correct sentence imposed upon him, with
due consideration given for any time he may
have served because of the delay.
The facts in the instant case would justify and
warrant an immediate release.

Appellant has served or has

been institutionalized by the State for a period in excess
of the statutory penalty for which he was convicted.

There-

for, based on the foregoing, appellant should be released.
POINT V
APPELLANT WAS DENIED DUE PROCESS HEARING
BECAUSE TRIAL JUDGE HAD POTENTIAL CONFLICT
OF INTEREST MAKING IT IMPOSSIBLE TO RECEIVE
A FAIR AND IMPARTIAL HEARING.
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The events and developments in this case have lo;·
protracted over several years.

The initial plea and co::.

ment were received and ordered on November 9, 1973, by~'i
I

Honorable D. Frank Wilkins.

The ultimate criminal sent,..I

was imposed by the Honorable James S. Sawaya.

This

may~:1

rise to a direct conflict of interest that could result::
appellant being denied a fair and impartial hearing on C'
merits of his claim.

The conflict of interest arises foe

the fact that the Honorable James S. Sawaya, the Judged
ing sentence on appellant on hearing of writ is forced tc
review matters he was directly involved in and forced to:
on validity of issues that formed the very basis of the
challenged order.

In the interest of fundamental fairnes'

this Court should remand the case for full evidentiary
hearing before a disinterested fact finder.
CONCLUSION
Based on the foregoing, the Order Granting Respon·
dent's Motion to Dismiss Appellant's Pe ti ti on for Writ o!
Habeas Corpus should be reversed and the relief prayed ci:c
granted to appellant.

i
I
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CERTIFICATE OF DELIVERY

I hereby certify I hand delivered and true and correct coppy of Appellant's Brief to Earl F. Darius, Assistant

.1

Attorney General, 236 State Capitol Building, Salt Lake City,

·1

Utah 84114, this the 6th day of April, 1981.

:J
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